ANNUAL PUBLIC LECTURE DELIVERED BY JUSTICE MOSENEKE AT THE UNIVERSITY OF STELLENBOSCH ON WEDNESDAY 22 OCTOBER 2008.
TRANSORMATIVE CONSTITUTIONALISM: ITS IMPLICATIONS FOR THE LAW OF CONTRACT.

Introduction
It is a privilege as it is an honour to be part of this well-regarded annual public lecture.  My gratitude goes to the University of Stellenbosch, the Law Faculty and Professor Sandy Liebenberg who extended this kind invitation.  I must add that I am delighted that a prominent law firm has seen it fit to be associated with this lecture series.  This kind of collaboration underscores the salutary point that legal academics, law practitioners and the bench are joined at the proverbial hip in the search for justice.  Their daily chores may appear to diverge and yet in essence they all are in common pursuit of legal truth.  They are allies in the search for a just society under the rule of law.

I hope to share random thoughts on transformative constitutionalism by debating what implications our new constitutional arrangements hold for the common law, and for the law of contract, in particular.  Being a sitting judge, I may have to confront some of the issues I raise in this lecture in future adjudication.  It is thus not inappropriate to observe that none of the remarks I here make are reflective of my likely future posture.  I am doing no more than joining the welter of academic and judicial discourse on the intractable question of the intersection between public law guarantees, as provided for in sections 9 to 35 of our Bill of Rights, and the private law regulation of contract between private parties.

This vexed interface of the private and public spheres of law has provoked well-worked and sometimes instructive, if not incisive, writings by legal academics on the direct or indirect horizontal application of fundamental rights to the common law.
  The debate is indeed welcome.  It does not only light up our path towards the just society of our constitutional fancy, but also permits us, as judges, to escape the drudgery of case by case and context-driven adjudication for the greener pastures of orderly but rigorous legal theory.

I am not overstating the character of our democratic transition when I say it is a constitutional revolution.  It is the outcome of a collective, but solemn pact to transform our society in a fundamental way.  Our aspirations of a good and socially just society stand proudly in our highest law.  As our nightmarish past gave way to our idyllic future, the very process of the transition was carefully scripted.  Law sanctioned every step of the revolution.  The bad and the ugly were to be jettisoned and the good to be kept and nourished with the new found rules and foundational values of the Constitution.  Of this momentous transition Justice Mahomed wrote in S v Makwanyane:

“The South African Constitution is different: it … represents a decisive break from, and a ringing rejection of, that part of the past which is disgracefully racist, authoritarian, insular, and repressive and a vigorous identification of and a commitment to a democratic, universalistic, caring and aspirationally egalitarian ethos, expressly articulated in the Constitution.”

Writing in another context of the transformative mission of our Constitution, I said:

“To achieve this broader purpose, the Constitution lays down foundational norms.  Foremost of these is that the Constitution itself ousts rule by a sovereign parliament and declares itself as supreme law; It commands that any law inconsistent with it is invalid and that the obligations imposed by the Constitution must be fulfilled.  Equally important is that the Constitution spells out its specific normative value system or the juridical ideology.  In this way, it displaces subjective ethical or intellectual preferences with a transparent and justiciable set of values.“

Later in the same article, I emphasise that:

“In order to buttress its transformative project, the Constitution does not leave the fundamental rights it seeks to entrench to chance.  It prescribes, in remarkable detail, a Bill of Rights that it describes as a cornerstone of our democracy.  It is said to affirm the democratic values of human equality and freedom.  Our Bill of Rights applies to all law.  It binds the legislature, the executive, the judiciary and all organs of state and in appropriate circumstances, it applies to natural and juristic persons.  In effect the Bill of Rights reinforces the supremacy of the Constitution and demands that all law and conduct must be consistent with its provisions.”

It is now well beyond contest that our Constitution has set itself the mission to transform society in the public and private spheres.
  The exercise of public power, and indeed of private power, in a manner that impinges on the entrenched rights or in a way that is inconsistent with the foundational democratic values of human dignity, equality and freedom may very well attract constitutional consequences.  As we will see in a moment, our notion of fundamental rights travels beyond vertical accountability lines between the state and private parties.  It includes horizontal linkages between private parties.

Put otherwise, our constitutional dispensation does not limit its reach to the classical liberal divide between private and state action.  It recognises that breaches of fundamental rights ought to be vindicated even if they occur between private parties.  There are of course obligations that the Constitution imposes on the state only.  But fundamental rights may apply to natural and juristic persons.  This is so because “law or conduct” inconsistent with the Constitution is invalid
 and because the Bill of Rights applies to “all law”
 and may bind natural or juristic persons.
  All law, it seems to me, does not exclude the common law.  That, however, is not the bone of contention.  The troubled question is whether, in a dispute between private parties, courts are obliged to resort to the direct horizontality sanctioned by sections 8(1) and (2) of the Constitution, or to the indirect horizontality foreshadowed by section 39(2) of the Constitution.  A mandatory starting point is to pay attention to what the Constitution itself tells us about the place of the common law, which now derives its force from the Constitution, and nowhere else.

Interim Constitution: Horizontal and vertical application fundamental rights
The interim and final Constitutions preserved old order laws.  Both pronounced that all law in force, the common law, customary law and old order legislation, shall remain in force. Some writers argue that our brave, new constitutional arrangements would have faltered without the common law.  This contention is not without merit.  If the truth were told, the interim Constitution did not rise like a phoenix from the ashes of the flawed apartheid legal system.  Rather, it was superimposed over several live strands of law, both good and bad.  In time, the legislature and the courts were to weed out constitutionally recalcitrant laws.  For that reason, the text of the Constitution, interim or final, does not and is not intended to cover the field.  What was clear was that all saved laws had to be at peace with the highest law.  And yet the kind of interface between all laws and fundamental rights proved elusive.

I look at the interim Constitution first.  In anticipation of the adoption of the final Constitution, the constitutional principles in the interim Constitution made plain that the common law shall be recognised and applied by the courts, subject to fundamental rights in the Constitution, and to legislation dealing specifically with the common law.

However, the interim Constitution was singularly unclear on its influence on private law relations and in particular, on whether the fundamental rights enshrined in chapter 3 were required to have horizontal application on private relations.
  Section 7(1) provided that chapter 3, containing the Bill of Rights, would bind all legislative and executive organs of state and section 7(2) pronounced that the chapter would apply to all law in force at the time of promulgation of the interim Constitution.  To complement this scheme, section 35(3) permitted the development of the common law in the light of the “spirit, purport and objects” of the Bill of Rights.

Within a year of its inception, the Constitutional Court was confronted with the question of horizontality when it was called upon to decide a defamation claim between private parties in Du Plessis v De Klerk.
  The defendant sought to rely on the constitutional guarantees of freedom of speech and of the press to defeat a common law claim of defamation.
  The majority of the court held, in essence, that the fundamental rights guaranteed in the interim Constitution applied only vertically.  They did not have a “general direct horizontal application.”
  They could be invoked against an organ of government but not by one private party against another private party.
  The majority recognised that section 35(3) of the interim Constitution provided for the development of the common law in the light of the “spirit purport and objects” of the Bill of Rights, and that when the courts developed the common law they would do so in a manner compatible with fundamental rights.  In other words, the majority acknowledged that the Bill of Rights would apply “indirectly” to purely private disputes, holding that the Bill of Rights “may and should have an influence on the development of the common law as it governs relations between individuals.”
  This meant that private breaches of constitutional guarantees would be remedied through the common law, and the common law, in turn, would be policed by the Constitution.  Fundamental rights would not directly found a claim against a private party, but would instead serve as a normative standard that would guide the adaptation of the common law.

In the early days of its life, the Constitutional Court was stoutly minimalist and very reluctant to constitutionalise the common law, going so far as to suggest, as it did in S v Mhlungu, that “where it is possible to decide any case, civil or criminal without reaching a constitutional issue, that is the course that should be followed.”
  This and other related dicta set a trend to eschew reaching constitutional issues in civil litigation.  Indeed the reluctance to involve constitutional adjudication is evidenced further, for example, by the fact that, in the high courts, a litigant is obliged to give notice to other parties and to the public on a notice board before he or she may raise a constitutional point in civil litigation.

However, the majority position in Du Plessis v De Klerk
 has subsequently been widely criticised on several substantive grounds.  I touch on only a few of these criticisms.  The first is that, properly construed, sections 7(1) and (2) of the interim Constitution did permit direct horizontal application.  The second is that a refusal to engage in a direct application of the Bill of Rights leads to a “[f]laccid analysis in terms of three vaguely defined values—dignity, equality and freedom” and not a rigorous rights based analysis.
  An additional criticism is that if there is no direct horizontal application of fundamental rights, a private party whose rights have been violated by another private party will be without effective remedy.
  On this argument, in a historically unequal society with severe cleavages of class, gender and race, as we have, private parties and associations continue to wield enormous social and financial power, which will be immunised from constitutional scrutiny at the expense of those disadvantaged and marginalised by colonialism and apartheid.  The charge is that a rejection of direct horizontality is at odds with the transformative project of the new democratic order with overt pursuit of human dignity and equality as much, if not more than freedom. The critics read the stance of the majority judgment to be animated by legal liberalism “forged in an earlier laissez faire era”.

Final Constitution

The passage of the 1996 Constitution was welcome by some commentators as embracing a direct horizontal application of the Bill of Rights.  They argue that the plain language of sections 8(1) and (2) entitles a court, when deciding a rights based challenge to a common law rule or a statute, to decide first whether an applicable provision of the Bill of Rights binds the private party concerned, and if it does, whether the rule concerned limits the right.
  If the rule limits the right, the question that follows is whether the limitation is justifiable.  On this argument, the development of the common law occurs under section 8(3) as part of direct horizontality, with the purpose of giving effect to the right at issue.
  The right is given effect by applying or developing the common law where legislation does not give effect to this right.

The proponents of direct horizontality also argue that with the advent of sections 8(1) and (2) the majority decision in Du Plessis v De Klerk
 under the interim Constitution that the right to freedom of expression could have no direct application in a defamation action between private parties, was no longer binding.

In Khumalo and Others v Holomisa,
 which was decided under the new Constitution, the Court refused the invitation to overrule Du Plessis v De Klerk.  It nonetheless decided that the right to freedom of expression is of direct horizontal application, even when the invasion of the right could have been occasioned by a person other than the state or one of its organs.  The Court then proceeded to determine whether the common law of defamation unjustifiably limits the right to free expression.  Khumalo v Holomisa is of special interest because it is indeed the only decided case in which the Court upheld direct application of a provision of the Bill of Rights to a common law rule.
In contrast, more often than not, the Court has resorted to indirect horizontality facilitated by section 39(2).
  In many cases in which a common law rule or a statute is challenged, the Court has interpreted the statute or developed the common law in issue in a manner that advances the values of human dignity, equality and freedom.  This method of adjudication has been fervently supported by some legal academics and trenchantly criticised by others.
  I must add that there is a third class of legal literature that argues that indirect horizontality is better suited to produce an incremental, and cohesive body of constitutionalised common law, provided that legal methodology and culture of adjudication is rendered progressive or provided that section 39(2) is deployed in a “muscular fashion”
.

Implications for law of contract

The notion of contractual autonomy belongs to a larger worldview and ideology.  It flows from classical liberal notions of liberty and the neo liberal penchant for free, self-regulating and self-correcting markets driven by individual entrepreneurs who thrive on freedom of choice and freedom to strike handsome bargains.  The law of contract is meant to facilitate the securing of market needs.  It is meant to be a value-neutral set of muscular but predictable rules that curb uncertainty whilst inspiring confidence in the market place.  For that reason, ordinarily rules of contract permit of little or no judicial discretion.

Contractual relations are considered to arise by free volition between private parties with equal bargaining power, who act in good faith and are therefore bound by their word—pacta sunt servanda.  Despite free market proponents’ marked dislike of state intervention, ultimately the enforcement of private transactions relies on the coercive power of the state.  In the event of a dispute, courts have to provide a remedy.

And yet pre-Constitution courts consistently gave effect to freedom of contract and rejected any role for equitable considerations, which may impugn the validity of a contract.  More than a century ago Innes CJ in Burger v Central South African Railways
 couched the hegemony of contract in the following terms.

“Our law does not recognise the right of a court to release a contracting party from the consequences of an agreement duly entered into by him merely because that agreement appears to be unreasonable.”

In an incisive paper, DD Tladi
 draws attention to significant judicial moments when the Appellate Division dispatched forms of normative considerations that were adjudged as eroding the sanctity of contract.  A few examples should suffice.

 The doctrine of laesio enormis has its origin in Roman Law.  It was seemingly received into Roman-Dutch Law and adapted to include movable goods and to be available to buyers and sellers alike.  Under the laesio enormis a seller of land could rescind the sale if the paid price was less than half the market value of the land at the point of the conclusion of the sale, unless the buyer was willing to top up the difference.  The remedy was directed at procuring, albeit after the conclusion of the agreement, a fair price for a buyer or a seller.  It was an equitable remedy, however, that corroded the sanctity of contract.  In Tjollo Ateljees v Small
 that Appellate Division reasoned that the doctrine is not in harmony with reason or public policy and should not be recognised as part of our law of contract because it encourages a party to divest himself or herself of obligations, which he or she has freely, and solemnly undertaken.

Again, more lately in Bank of Lisbon and South Africa Ltd v Ornelas and Another
 the exceptio doli generalis doctrine was banished from our law of contract for intrinsically the same deep adherence to contractual hegemony
 and distaste for open-ended, value-driven equitable jurisdiction.  In Magna Alloys and Research (SA)(Pty) Ltd v Ellis
 Rabie CJ rejected the English Law stance that a restraint of trade contract is prima facie contrary to public policy, in favour of the finding that a contract limiting the commercial freedom of another is not for that reason alone invalid and unenforceable.  The court held that it is a party who wants to escape the consequences of the restraint of trade who must bear the onus to show that this restraint is at odds with public policy, this being the only valid ground on which a properly concluded contract may be set aside.

As we have seen, the Constitution has introduced horizontal application of fundamental rights and foundational values to the law of contract through the portals
 of sections 8(1) to (3) and section 39(2).  This means that the law of contract, which regulates transactions between private parties, may be tested for compliance directly against a provision in the Bill of Rights as fore-shadowed in sections 8(1) to (3), or the law of contract may be adapted in accordance with the values of human dignity, equality and freedom under section 39(2).

The post-Constitution courts have had no hesitation in holding state organs to their obligations under fundamental rights and values.  Proof of this is our ample rights based jurisprudence where the conduct of the state or its organs or law is impugned for constitutional inconsistency.
  However, courts have shown remarkable slowness or perhaps reticence in allowing the fundamental rights or values of our Constitution to influence the law of contract through direct or indirect horizontality.  As we will see in a moment courts often acknowledge their duty to develop the law of contract in harmony with the Constitution but stop short of embracing the consequences of contextual or purposive adjudication.

Academic commentators attribute this slow adaptation of the law of contract to a variety of factors.  Like Karl Klare,
 Deeksha Bhana says the entrenched legal culture and ideology of liberal legalism, and the resultant methodology, stand in the way of adjudication that yields constitutionally progressive outcomes.  Judges perceive their function as rule-based and value-neutral.  They perceive their role as applying rather that making the law.  Many trust that the law of contract is adequate and dependable and has little benefit to derive from the rights and values of the Constitution.  In relation to those judges who have entered the direct/indirect horizontality debate, Stu Woolman
 decries their apparent preference for developing the law of contract, instead of opting for a rigorous testing of the impugned rule of contract against a provision of the Bill of Rights that is engaged.  Frank Michelman and Ian Currie on the other hand, think that a ‘muscular’ application of indirect horizontality would, at any rate, produce satisfactory jurisprudence and outcomes.

In seeking to make the point about inadequate constitutionalisation of the law of contract, commentators often refer to Afrox Healthcare Bpk v Strydom,
 Brisley v Drotsky,
 Napier v Barkhuizen,
 Johannesburg Country Club v Stott
 and  Bafana Finance Mabopane v Makwakwa and Another
 in the Supreme Court of Appeal.  I do not consider it appropriate to express a view on whether any of these decisions have been properly decided in the light of the provisions of sections 8(1) to (3) or 39(2) of the Constitution.  Suffice it to note that a judgment is an outcome of an intricate evaluation of the total legal materials the parties present.  In our system, judges do not make cases for litigants; they have to make do with what is before them. Everything being equal, procedural justice requires that parties be held to their pleadings.  As it is required in relation to any cause of action, a party seeking to rely on the horizontal application of a fundamental right or on the development of the common law has to plead its cause unequivovally. 
Conclusion

Professor Liebenberg
 makes the point that although contractual bargains entail privately assumed obligations, they have a considerable impact on society:

“In South Africa (as is the case in other societies based on a market economy) powerful private actors such as landlords, banks, medical aid schemes, insurance companies and utility companies delivering public services such as water exercise significant control over people’s access to socio economic rights.  Common law rules and institutions structure access to socio economic resources in diverse areas of contract law, property law, delict, family law and succession.”
It is quite clear that both public and private institutions and the law that regulates their conduct may be deployed to deprive people of access not only to socio economic rights, but indeed to any right that is set out in our Bill of Rights.  As we well know, an unjustifiable limitation of a fundamental right may arise from a breach of a positive or a negative duty depending on the nature of the relationship between the private parties, the extent of the private power involved and the likely consequences of the breach of a right.  It therefore seems to me that the classical neo liberal notion that public power should find no application in private relations is inconsistent with the express choices which appear to have been made by our Constitution.

Sections 8(1), (2) and (3), which provide for horizontal application of fundamental rights, read together with section 1(c) of the Constitution, which provides for the supremacy of the Constitution and the rule of law and in appropriate cases section 39(2), all together constitute a constitutional design intended to render the rights and freedoms conferred on all by our Constitution pervasive so that the obligations imposed by the Constitution may be fulfilled.
As we have seen earlier the Constitution harbours a transformative mission with an altruistic rather than individualistic hue.  The foremost purpose of the change sought by the Constitution is not only freedom but also the achievement of equal worth and social justice.  In turn, social justice is closely allied to substantive equality, to fair access to vital socio economic goods and services, to fairness at the workplace, to the right to freely choose and be represented by public representatives and to a right to vindicate all fundamental rights in competent and impartial courts and tribunals.  These constitutional arrangements, which underpin social justice, require that public power must be subjected to constitutional control.  Similarly, the principles of accountability and openness are harnessed to enhance the transformative project.
By parity of reasoning, private power cannot be held to be immune from constitutional scrutiny.  This is particularly so, as we have already seen, when private power approximates public power or has a wide and public impact.  But the horizontal application of rights and values may also be invoked even in a dispute between two private parties with no public ramification.  This must be so because all rights conferred by our Constitution should be capable of full vindication.  Everyone, whether faced with a big corporation or his or her neighbour only, is entitled to effective relief in the face of an unjustified invasion of a right expressly or otherwise conferred by the highest law in our land.

Of course there will be instances where a court acting under section 8(2) of the Bill of Rights may decide that a particular right is not applicable to the claim before it, taking into account the nature of the right concerned and the nature of the duty imposed by the right.  There will also be instances where a direct claim under the Constitution against a private party may fail because the proportionality analysis required by section 36(1) of the Constitution
 finds that the limitation complained of is reasonable and justifiable in an open and democratic society based on the values the Constitution prescribes.

I am not unmindful of the concern often expressed in relation to uncertainty that may set in when rules of contract are subjected to fundamental rights entrenched in our Bill of Rights.  I think that our courts are well-suited to ensure that the constitutionalisation of the common law, so too of customary law, must occur in an orderly and harmonious manner that would redound to the credit of our evolving and transformative constitutionalism.

Lastly, increasingly, academic writers have been displaying disquiet and impatience about the over-cautious approach that has been adopted by courts in infusing prescribed rights and values into the law of contract.  I’ve already canvassed explanations proffered by these writers over why courts prefer to rely on entrenched legal methodology and culture rather than embracing what may be a new and adventurous rights based common law.  Some of the points of criticism are well-taken.  For the purposes of this article let it suffice to make two points.  First, those who plead cases before court are themselves steeped in a tradition that seeks to preserve rather than innovate legal reasoning and rules particularly within the sphere of the common law.  The result is that reliance on constitutional provisions is often half-hearted and an afterthought.  Sometimes the constitutional points taken are not borne out by the factual matrix.  It is trite that courts cannot fabricate points for parties, they have to do with the case materials at hand.  Second, transformative constitutionalism is certainly not an event, it is a process that all wielders of public and private power are duty bound to advance.  Over time courts will increasingly give effect to the ideals of our Constitution and hopefully to the benefit of all concerned.

I leave you with the words of Lord Radcliffe who, writing about judges and how they excel and make law said:

“It is the lawyer’s plain duty to be paedestrian, to keep his feet on the ground; and it is only once or twice in any generation that one is seen who walks with wings.  The law’s achievement consists in the accumulation of small particles for general use that cohere into a solid structure and it is not to be expected that any one particle under the microscope will reveal much more than the individual background and mental habits of the man who shaped it.  There are, as we know, exceptional men [and I add women] whose learning and perceptiveness are such that they can assemble the particles into groupings so significant that they explain the past and throw some illumination on the future.”
Thank you for listening.  Good night and God bless.
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