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I am really happy and excited to have penetrated the walls of what was the impregnable citadel of Stellenbosch 50 years ago.  It is 50 years ago when, as an ‘Ikey student”, I was prohibited from representing UCT in a pugilist contest against the “Maties” in the light- heavy weight division. Nonetheless, UCT was accorded the points by walk over.  
During October of 1998 Professor Sandra Liebenberg invited me, as a representative of the Land Claims Court, to participate in a seminar in Johannesburg in which we discussed the role of the judiciary and other institutions in giving effect to socio economic rights.  I am pleasantly surprised that she too has penetrated the same walls to occupy the Harry Oppenheimer Chair in Human Rights in this Faculty at Stellenbosch.  I also wish to pay tribute upfront to the sterling and constant contribution which has been made by leading academics in this faculty over the years in the area of land reform.  It has not fallen on deaf ears and I am proud to be associated with it.  
As I set out to formulate, in concrete terms, the above self inflicted topic, I quickly realized how expansive, pompous and pretentious a task I had set my self, given the space of time at my disposal both for preparing as well as for delivering it.  But then to be appointed as a professor, out of the blue, does get into one’s head and one gets carried away and feels compelled to ‘raise the bar’, and to think, dream, believe and behave in elevated ways somewhat above one’s vuurmaak plek en ook om te krap waar dit nie jeuk nie”.  I have realized the folly of my ways and beg leave to amend the topic (as we say in the parlance of the court room) and excise the words RITES & CUSTOMS from it.  Firstly because I know very little about them and secondly because they serve little purpose in understanding the issues around the right or entitlement to bury and be buried on the property of another without permission of the owner.  Such a right or entitlement was claimed and rejected by the courts in two cases heard during 1999.  
The first was the case of Serole & Pienaar which came before judges Gildenhuys and myself in the Land Claims Court as a review of a dismissal of the claim in the magistrate’s court.  Serole wanted to bury his son on the farm of the respondent who had obtained an urgent interdict in the magistrate’s court preventing him from doing so.  The interdict was interim in the form of a rule nisi returnable on a specific date which could have been brought forward.  
The magistrate, in granting the interim interdict, had mistakenly failed to take into account the provisions of the Extension of Security of Tenure Act 62 of 1997 (‘the Act’) and no notice of the application had been served on Serole.  We, therefore dismissed Serole’s application on the basis, that given the patently clear errors of the magistrate he ought to have first exhausted all remedies in the magistrate’s court and sought a rescission of the order and acknowledgement that ‘the Act’ was applicable and thus establish our jurisdiction.  We nonetheless, preceded, obiter dicta, to pronounce upon the merits of the entitlement of Serole to bury on the respondent’s land and concluded that such an entitlement could not be deducible from the provisions of the Act or the Constitution. 
The second was the case of Buhrman v Nkosi which started as an application by Mr Buhrman for an interdict to prevent such a burial before Cassim AJ (as she then was) in the High Court of the Transvaal Provincial Division.  She rejected the interdict application whereupon Mr Buhrman appealed to the full bench of the same division consisting of Ngoepe JP, Du Plesis J, and Satchwell J. Buhrman’s appeal succeeded (with Ngoepe JP dissenting) whereupon Mr. Nkosi, in his turn, then appealed to the Supreme Court of Appeal consisting of 5 judges all of whom concurred in the judgment of President Howie in upholding the Transvaal full bench and, virtually, also the Land Claims Court.

The debate in these two cases was, in essence, whether given our new democracy in which the constitution, the Bill of Rights and Land Reform Legislation reign supreme the erstwhile dominant and near absolute right of ownership in land nonetheless remains unscathed.  Save in the case of Ngoepe JP, our answer was ‘yes it does remain unscathed in the absence of express legislative sanction and by virtue of section 25(1) of the constitution’.  In terms of section 25(1) of the Constitution no one may be deprived of property except in terms of law of general application and no law may permit arbitrary deprivation of property and no expropriation may be without compensation.
The launching pad for the challenge of burial rights upon the omnipotence of ownership rights was in terms of section 5 and 6 of the Extension of Security of Tenure Act 62 of 1997 as backed up by section 15 of the constitution.  That part of the Act deals with the concomitant and reciprocal rights and duties of occupiers on the one hand and of owners of the land on the other. Section 5 affirms that both occupiers and owners possess fundamental rights with due regard to the objects of the Constitution and of the Act itself.  These rights include;  
(a) human dignity;
(b) freedom and security of the person;
(c) privacy;
(d) freedom of religion, belief and opinion and of expression;
(e) freedom of association;  and
(f) freedom of movement

Section 6 then proceeds to spell out and specify concrete examples of the rights and duties of occupiers but with the warning that it is without prejudice to the generality of the provisions of section 5 and to the right to reside on and use of the land and to such services as had been agreed upon with the owner whether expressly or tacitly.  These specific rights are to be exercised subject to being balanced with the rights of the owner. 
Section 15 of the Constitution guarantees freedom of religion, belief and opinion and of religious observances freely and voluntarily.  The thrust of the arguments in support of the right to bury and as supported by Ngoepe JP, although vacillating, were ultimately posited as a straight contest between section 5(d) of the Act and section 25(1) of the Constitution.  In that regard the contention was that this section 5(d), as well as others in the Act, were specifically aimed at making an inroad and an encroachment on the right of ownership.  There was, therefore, no need for either the Constitution of the Act to spell out the right of burial in express and unequivocal language.  These were sufficiently weighty arguments to have deserved the attention of the Constitutional Court which would have pronounced once and for all the position of the judiciary as to the extent of expansiveness to be accorded to the spirit of the Constitution and of the Land Reform Legislation when the ‘letter’ thereof was absent.
The position of the Constitutional Court as the ultimate voice of the judiciary in SA resembles that of the House of the Lords which is the ultimate voice of the judiciary in the United Kingdom.  In this regard I recall a talk by Sir Sydney Kentridge in which he related that an English judge of the Court of Appeal was giving advice to newly appointed judges of the High Court which is a trial division of first instance.  The Court of Appeal, on which the particular judge sat, is midway between the High Court and the House of Lords.  He told the newly appointed judges that the judges of the first instance in the High Court should strive to be cautious, quick, courteous and correct in giving their judgments.  That, however, was not to imply that the judges of the Court of Appeal may be reckless, slow, rude and wrong.  Those were privileges reserved only for the House of Lords!
I mention all this because I believe that an opportunity was missed when the Buhrman case did not , for whatever reason, proceed to the Constitutional Court before the Legislature stepped in purportedly to eliminate the obstacles encountered by the Land Claims Court, the High Court and the Supreme Court of Appeal, i.e. that the right to freedom of religion and religious beliefs had internal limits which militated against a finding that they justified choosing or taking a gravesite without the consent of the landowner.
Accordingly the legislature amended the Act and inserted 6(2)

(d A) to the Act specifically mandating a right to bury a deceased member of an occupier ‘resident’ on the land at the time of death in accordance with their religion and cultural belief’ and provided an ‘established practice’ existed on the particular land.  Furthermore, was added section 6(5) which provided that family members over the age of 60 who had resided on the land for 10 years and were still in residence could be buried on the land whether or not an ‘established practice’ existed.  
A number of cases have come before the Land Claims Court since the new amendments to the Act have been in operation.  My assessment of the impact these new provisions have had on the dominance of ownership in the new dispensation is that it has been left pretty much intact.  There are two reported decisions since the amendments but I will also refer briefly to others that have not as yet been reported and in respect of which no appeals have been noted or are pending.
The first is Nhlabathi v Fick.  From the onset there was a perceptible shift in the approach to the pleadings and the arguments in comparison to earlier cases before the amendments.  The scrutiny was more on qualifications for seeking the relief sought.  The locus standi of the applicant was challenged so was whether there was an ‘established practice’ to bury and whether applicants were ‘occupiers’.  More importantly was the challenge that the inserted section 6(2) (d A) of the Act was itself unconstitutional in that it permitted an expropriation of land without compensation contrary to section 25(2) of the Constitution and that it permitted an arbitrary deprivation of the of property contrary to the provisions of section 25(1) of the Constitution.  
Suffice to say that in the Nhlabathi judgment we had no great difficulty, after balancing the various interests of the parties bearing in mind the values underlying the constitution and the amended Act, in finding for the Nhlabathis.  The details of the routes we pursued have been tackled rather well and thoroughly in a critical theoretical analysis emanating from Professors Juanita Pienaar and Hanri Mostert both of this faculty appearing in the SALJ 205 vol. 122 page 633.  It is not often that our decisions are greeted with the generosity of spirit from academia such as the two professors evinced and, for that reason alone, I would strongly recommend it for rewarding scholarly reading. 
The next reported case, after the amendments, was that of Dlamini v Joosten in 2004.  It started in the Land Claims Court and then went on appeal to the Supreme Court of Appeal.  There was a new and intriguing element in the Dlamini case which, in my view, illustrates that the amendments have not made a significant breakthrough in the struggle to tame the assertiveness of private ownership even in the new dispensation of land reform.  The new and intriguing element was that the farmers started to subdivide farms in such a way that the area in which an ‘established practice’ to bury had been situated was separated from the residential area and transferred to a different owner.  The applicants then lost because they and the deceased were no longer resident on the land at the time of death.  This would then oblige the applicant to plead, in the alternative, to bury on the remaining portion on which they were residing but on which there was no ‘established practice’ to bury.
The applicants in the Dlamini case wanted to bury the deceased on the part of the farm ‘Sandspruit’ routinely used for the burial of the deceased family members unaware that the location of the burial site they had in mind had now been excised from ‘Sandspruit’ and independently registered under the name ‘Brokenhoudfointein’ .
I dismissed the application for the applicants to bury on the burial site they were seeking and rejected counsel’s argument that I should view the two adjacent farms of ‘Sandspruit’ and ‘Brokennoudfntein’ as being on the same land albeit on separate farms because the Act had not defined land in terms of its cadastral boundaries.  I also dismissed the alternative prayer to bury on ‘Sandspruit’ because it was not where the ancestors of the Dlaminis were buried ‘in accordance with their religion or cultural belief’.  The Supreme Court of Appeal upheld me on the main prayer but on the alternative, pronounced an important and more progressive precedent that the ‘established practice’ which had been discontinued on ‘Sandspruit’ by the respondent owner should not have been unilateral and also confirmed that ‘established practice’ did not relate to specific families but to all occupiers irrespective of where their ancestors were buried or religious or their cultural beliefs were practiced in relation to the ‘land’.  The SCA upheld in principle the same approach in Chagi v Singisi Forest 2007 that ‘land’ be given the meaning set out in the Deeds Registries Act i.e. a parcel of land as defined in the Deeds Registry.
In between the case of Nhlabathi v Fick and that of Dlamini v Joosten and subsequently, a number of opposed applications have come before the Land Claims Court which have been either granted or dismissed.  Most of those dismissed have been dismissed precisely because the applicants were unable to prove the stringent limitations of ‘residence at the time of death’ or ‘on which the occupier is residing’ or in accordance with their cultural belief or the existence of an ‘established practice.”  The amendments still make it difficult for people without secure tenure to be buried on farms of unwilling owners.  
On the other hand most of the applications opposed were invariably due to the lack of knowledge or appreciation of the long-term aims of the Land Reform programmes and the import of the amendments to the Act.  Many owners are simply ill advised and have been brought to believe that allowing occupiers to be buried on their farms will result in claims of ownership of the land by the families of occupiers.  The insecurity of farm owners, due to criminal attacks and invasions of private farms in a neighboring state, breed suspicions and mistrust easily exploited by right wing reactionaries.  In these circumstances the amendments have made a very limited impact on the status quo and may even have exacerbated the situation.  Perhaps parliament should not have limited its desired implementation of the rights to burial to the interpretation of Ngoepe JP in the Buhrman case but should have cast the net much wider than the religious test.  I have not yet had the time to come up with concrete suggestions as to further amendments but extensions are certainly needed to the current regime.
The way forward and concluding remarks
One of the utterly rewarding and encouraging experiences in dealing with burial cases has been participating in the mutual and amicable settlements the parties have sometimes managed to reach after the storms and passion that accompany litigation.  Very often it has turned out that communication channels between occupiers and owners had broken down and that it has taken the death of a family member to bring them together.  This opportunity often leads to understanding and reconciliation and even cooperation in the funeral arrangements.
It is this experience that convinces me that we can go even further in our transformative efforts if we, as lawyers, can tone down our adversarial litigation stances.  The securing of the rights in terms of the constitution and the land reform laws are not the domain of the courts alone.  We need to explore and establish other dispute resolution mechanisms that emphasize win-win outcomes as was done in the area of labor disputes.  In other words, we should make greater use of meditation and arbitration even in securing burial rights for occupiers. 
Finally, one of the very disturbing features in this area has been the gross discrepancy in the quality of legal representation between the occupiers on the one hand and the owners of the land on the other.  The reasons are manifest in terms of lack of resources and opportunities - the legacy of our immediate political and historical past. Legal Aid, Justice Centers and University Clinics throughout the country are making a contribution but it is still far below par.  We need to set up NGO’ or even to establish training centers for law students and for paralegals to assist occupiers especially in the rural areas.

I have to mention and single out the outstanding and valuable role played by the Stellenbosch Law Clinic and the Pietermaritzburg (University of Natal) in assisting especially rural communities in cases under the Extension of Security of Tenure Act.  They fight their cases to the end and often win.

In the end the key word is RECONCILIATION by which we should understand that it is not a destination but a journey.  It is like education- one never gets to the end of it.
I thank you once more, for the honor and recognition accorded to me as well as for the opportunity to team up with you in ploughing back to future generations our experience and knowledge. 
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